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EASLEY, JUSTICE, FOR THE COURT:

PROCEDURAL HISTORY

1.  JohnM. Clak (Clak) filed this products lighility action in the Circuit Court of CoshomaCourty,
Misdssppi, againg BrassEagle, Inc. (BrassEagle) and ChrisRico (Rico). Thesuit aroseout of anincident
which occurred on or about January 21, 1999, when Rico amed a paintbal gun manufactured by Brass
Eage a Clak shoating him while Clark rode pest Rico in his car. The it sought compensatory and
punitive dameges dleging thet the Brass Eagle Ta on paintbal gun was defectively designed by BrassEagle
and contained inadequate warnings. Thetrid court granted Brass Eaglés mation for summeary judgment

finding the paintba | gun did not mafunction and performed exactly as Clark and Rico expected. Thetrid



court so determined that Clark and Rico understood and gppreciated theinherit danger of using paintbal
gunswithout protectiveeyewear. Finding no genuineissuesof materid fact, thetrid court granted summeary
judgment infavor of Brass Eagle and dismissed Brass Eagle from the case with full prejudice on December
19, 2002.
FACTS

2.  Clak tedified in hisdgpostion that he purchased apaintbal gun from a pawnshop goproximatey
one to two weeks prior to the incident on January 21, 1999.2 Clarkk hed practiced with the gun in his
backyard and knew how to screw in the cartridge, pump the gun and use its sefety and trigger. Clark
hunted and hed taken a course in hunter sefety education. Clark had seen the paintball protective eye
masks a Wa-Mart when he purchased his cartridges and paintballs and knew the masks were for some
ort of protection.

3.  Clark gatedthet hefirst learned about paintball when everybody dsedid and when everybody dse
was getting them. He bought the same kind thet Rico used to injurehim. Clark did not remember seeing
any writing on the Sde of the paintbal gun before the incident, but he Sated he guessed thet there was
warnings on the sde of thegun. Clark purchased the paintbals and the CO2 cartridges from Wa-Mart.
He did not read any warnings on any of the packages of the paintbals or on the CO2 cartridges he
purchased:* He bought his gun because everyone dse had one. The only thing that he hed heard that

people did with the gunswas shoat & cars. The game consgted of riding around and shoating a carsto

! Theredfter, on February 17, 2003, Rico was dismissed by consent order.

2 Clark purchased his paintbal gun from a pawnshop because he was looking for the cheapest
price. Clark went to more than one pawnshop before he found one. The pawnshop where he purchased
the paintball gun has since closed.

3 CO2 cartridges are used to propel the paintballs.
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mark themwith the paintbal guns. Theobject of the gamewasto shoat a the car and not to shoot a open
windows. No one Clark was shooting a was wearing the protective masks. Clark understood and
appreciated the danger of shoating & people asisevident in his satement thet it was " common senseg’ not
to shoat anyonein the face with the paintbal gun.

4.  Clak had seen protective masks for sde a Wa-Mart ater he hed purchased the gun. Clark
tedtified that before hebought hispaintball gun he had seen ather peopledrive by shoating & other vehides
Clark then decided to purchase one. Clark sated that they only shot paint balsat other vehidesthat might
have paintbel guns Hetedtified thet generdly he had knowledge of the ather guysthat hed paintbdl guns.
Clark gated thet his parentsknew he hed the paintbdl gun. Infact, Clark told his parentsthat heusad his
paintbdl gun to shoat a hisfriends cars

6.  Clak gated that he did not shoot a another person because he did not want to get shot back.*
According to Clark, "I figured if | shot somebody, they were going to shoot me back." "If you shoot
somebody, they would shoot you back, that's pretty much how it went." On January 21, 1999, Clark and
hisfriendswere riding around Clarksdde carrying two paintbel gunsin the venide with them. Clark was
driving and hed his paintbal gun undernegth his driver's sedt.

6. Rico tedified in his depostion thet on same night he and his friends were d<o riding around
Clarksdde with two paintbal gunsintheir vehide. Rico dso knew thét the protective maskswere sold by
Brass Eagleand that the maskswerefor eye protection. Ricotestified that hehed purchased aBrassEagle
paintbell gun the day of theinddent for imsalf. Infact, Rico tetified thet afriend of Beth Burnham, who

isafriend of Rico's, purchasad the paintball gun Rico borrowed that night and used to shoot Clark. Rico's

4 Clak tedtified that while in elementary school he had engaged in B.B. gun wars where he shot
other people and other people shot him.



dad purchased his paintbal gun because hewasnot 18 and could not purcheseit himsdf. Hehad not reed
the warning on the package on his pantbal gun. Rico dated thet he was sure he looked a the warnings
or ingtructions onthe side of the gun, but he did not "study™ them. Rico further stated that he did not reed
any warningsin the manud, but he was sure that he saw the manud because it wias "right there”

7. According to Rico, "pant bal wars' were played by severd people in each car riding by and
shoating paintbdls at the other's moving or parked car. Rico dso Sated that his paintbdl gun never
mafunctioned, and it operated properly. Rico had adso taken hunter safety education dasses and was
knowledgegble about how the paintball gun operated. Rico knew it was dangerous to shoot someonein
the eye with the paintlell gun and knew that there were protective masksavailableto protect the eyesand
face from apantbdl injury.

18.  According to Rico, a some paint in the evening while he was parked at an area.on West Second
Stredt, Clark's vehide pulled into the parking lat, and apassenger in Clak'svehide shat apaintbd| hitting
Ricosvehide® Inturn, Rico shat his paintbal gun severd timesa Clark'svehide. Clark tedtified thet all
he remembered about theinddent wasbeing hitintheeye. Hedid not recdl anyone shoating at Rico'scar.
When he got home, he was rushed to the emergency room where he had surgery.  Rico tedtified thet he
was "pretty sure' he and Clark had shot a each other earlier the night of theinddent. Rico Sated thet he
and Clark were acquaintances and not enemies. Rico tetified that he never intended to shoot Clark, but
to shoot the outside of the vehide. However, Rico Sated that he hed in the past been shot through the car
window in the am. Clark testified thet no one had shat & his car that evening before the incident in

guestion.

5 According to Clark, West Second Street was the strip where kids rode up and down looking
for friends.



9.  Inhisdepostion, Michad Smdl (Smdl), aretired Brass Eagle manufacturing engineer, tedtified thet
Brass Eagle Tdon paintbal gun was desgned as an entry levd paintbal marker/gun generdly used for
target shooting and pump tournament play.® The paintbdl gun is usad primarily for playing the sport of
pantbal. Smdl knew of no hezards assodated with the Brass Eagle Tdon paintbdl gun when used asiit
is designed and intended to be used. Smdll tedtified that nothing he saw or reed indicated there was any
manufacturing defect in this particular modd of paintbal gun.”
110. Beddesthe depostions of Clark, Rico and Smdl, Brass Eagle d <o atached to its memorandum
brief in support of its mation for summary judgment a copy of the sefety warning informetion, operating
indructions and consumer natice, that comeswith the Tdon paintbdl gun. Thewarning sated on thefront
pege of the owner's manud:
WARNING: Thisisnot atoy. Misusemay cause seriousinjury or degth. Eye protection
desgned for pant bal use must be worn by the user and any person within range.
Recommend a least 18 years old to purchese, 14 yearsold to usewith adult supervision,
or 10 years old to use on paint bal fidds megting ASTM-Standard F1777-97. Reed
operation manud before using.
11. Clak's expert witness, Dr. Richard Forbes (Forbes), Professor of Mechanicd Engineering a
Missssppi State University, tetified thet he reviewed the depositionstaken in this case from Clark, Rico
and Smadl, Brass Eagles SEC filings and documents produced by Brass Eagle. Forbes conduded that
withinareasonable degree of certainty, “the manufacturer should have provided videotape ingructionsand

goggesfor evayonein the vidinity of paint ball gunsand their use" Forbes o conduded thet unlessa

® Smadll tegtified that he retired from Brass Eagle in October of 2000.

" Rico discarded the actua paintball gun he used to shoot Clark. According to Rico, the paintball
gun was thrown away by his mother.



better design dternativeis'utilized, this paint bal gun was Smply too dangerousto begivento thegenerd
public for use outsde of controlled Stuations™
112.  Ingranting summeary judgment for Brass Eagle, the trid court found thet:

According to the depostion tesimony of Plantiff John Clark and Defendant Chris
Rico, the Brass Eagle product, namely the paint bal mearker, did not mafunction and
operated to thar expectations. Plantiff Clark has offered no credible evidence to show
otherwise

Addtiondly, Rantiff Clark admitted that he knew and understood the dangerous
propengty of the gun through hunter education safety courses, his knowledge and
underganding as to how to operate the paint bal marker, his practice in operating the
marker and knowledge and understanding of the harm of shooting another person dong
with the posshility of being shot a and injured by ancther person. The Paintiff and Co-
Defendant Rico knew and gppreciated the danger inherent in the use of paint bal guns
without wearing protective eye weer.

The Court condudesthereisno genuineissues of materid fact asto the Defendant
Brass Eagle, Inc. Accordingly, summary judgment is proper in this case and judgment is
enteredinfavor of Defendant BrassEagle, Inc., and Defendant BrassEagle, Inc., ishereby
DISMISSED FROM THISCASE WITH FULL PREJUDICE.

113.  Clak now gopeds arguing that the trid court erred in determining that summary judgment was
proper.
DISCUSSI ON

l. Summary Judgment
14. Clak aguestha thetrid court eredingranting summeary judgment infavor of BrassEaglebecause
Forbess affidavit crested atrisbleissue
115.  This Court conducts de novo review of orders granting or denying summary judgment and looks
a dl the evidentiary matters before it-admissions in pleadings, answvers to interrogatories, depostions,
afidavits etc. Aetna Cas. & Sur. Co. v. Berry, 669 S0.2d 56, 70 (Miss 1996). This Court is
governed by the same sandard usad by the dircuit court under Rule 56 (€) of theMissssppi Rulesof Civil

Procedure. Cothern v. Vickers, Inc., 759 So.2d 1241, 1245 (Miss. 2000); Brown v. Credit Citr.,



Inc., 444 S0.2d 358, 362 (Miss. 1983). The evidence must be viewed in the light mogt favorableto the
party againg whom the motion hasbeen made. Berry, 669 So.2d & 70. If thereis no genuine issue of
meterid fact and the moving party isentitled to judgment asametter of law, summeary judgment should be
granted in the moving party's favar. Cothern, 759 So.2d at 1245; Brown, 444 So.2d a 362. The
burden of demondrating that no genuineissue of materid fact exigsison the moving party. 1d. Andany
doubt asto whether afact issueexistisshould beresolved infavor of thenon-moving party. Thetrid court's
decisonto grant summeary judgment will bereversed wheretriableissuesof materid fact exig. Richmond
v. Benchmark Constr. Corp., 692 So0.2d 60, 61 (Miss. 1997).

116. The Mississippi Legidature passed the Products Lighility Act, Miss. Code Ann. § 11-1-63,
codifying drict ligbility law. Smithv. Mack Trucks, Inc., 819 So.2d 1258, 1261 (Miss. 2002). While
the procedura provisonsof the Act became effectivefor dl cases pending on duly 1, 1993, the subgtantive
provisons were not effective until July 1, 1994. 1d. The Act crested a "hodge podge mixture of the
consumer expectations and risk utitlity tests" for a manufacturer or sdler to pass in order to obtain
protectionif the product causesharm. 1d. at 1266-67 (Smith, P.J,, dissenting). Miss CodeAnn. §11-1-
63(a)(i-1ii) provides that in order for a manufecturer or sdler of a product to be ligble, a damant mugt
prove by the preponderance of the evidencethat at thetimethe product eft the control of the manufacturer
or Hler:

() 1. The product was defective because it deviated inamaterid way fromthe
manufacturer's  oedfications or from othawise identicd  units
manufactured to the same manufacturing specifications, or

2. The product was defective because it falled to contain adequate warnings

or indructions, or
3. The product was designed in a defective manner, or



4, The product breached an express warranty or failed to conform to other
express factud representations upon which the dameant judtifigdly rdied
in decting to use the product; and

(i) The defective condition rendered the product unreasonably dangerousto the user
or consumer; and

(i)  Thedefective and unreasonably dangerous condition of the product proximetely
caused the damages for which recovery is sought.

17. Miss Code Ann. § 11-1-63(b) further Sates

A product isnot defectivein design or formulationif the harm for which the daiment seeks

to recover compensatory damageswas caused by aninherent characteristic of the product

whichis a generic agpect of the product that cannat be diminated without subgtantialy

compromisng the product's usefulness or desrability and which is recognized by the

ordinary person with the ordinary knowledge common to the community.

118. InWolf v. Stanley Works, 757 So.2d 316, 319 (Miss. Ct. App. 2000), the Court of Appeds
correctly recognized Miss. Code Ann. § 11-1-63 asthe "darting point” for a products ligbility dam:

A plantiff hastheburden of showing thet the defect thet dlegedly wasthe proximete cause

of injury exigted a thetimethat the product |eft the hands of the manufacturer, and thet the

defect rendered the product unreasonably dangerous.  Accordingly, the proof must

support that no meterid change in that product occurred after leaving the manufecturer's

contral.
119.  Furthermore, in any action dleging a product is defective "the manufacturer or sdler shdl not be
lidbleif the dameant (i) had knowledge of a condition of the product thet was incondgent with his sefety;
(i) gpprediated the danger in the condition; and (i) ddiberatdy and voluntarily choseto expose himsdf to
the danger in such amanner to regider assant on the continuance of the dangerous condition.” Miss Code
Ann. 8 11-1-63(d)(i-iii).
120. The Minnesota Court of Appeds has denied recovery where one pantbdl player, Stephen
Schnelder, 17, sued ancther paintbdl player, Jake Erickson, age 16, after baing shot in the eye by a
paintbal gun purchased at aWd-Mart. Schneider v. Erickson, 654 N.W.2d 144 (Minn. Ct. App.

2002). In Schneider, the court found that the injured player, Schneider, who was not wearing eye



protection, gopreciated the dangersinvolved and assumed the risk by not wearing eye protection. 1d. at
151. The court found that while the other player owed a duty of care, the wdl-known inherent risks
associated with thegport relieved the shooter of hisduty of care. The court found thet therisk of being shot
in the eye with a paintbdl is inherent to the game of paintbdl. 1d. The court afirmed the summary
judgment as to the shooter finding thet summary judgment was proper finding thet the evidence was
condudve asto whether therisk of eyeinjury isinherent in the sport of paintbdl| thereby leaving noissues
forajury todecide. Id. at 151-53.

f21. Basad on the depostions of Clark and Rico, we find that the trid court did not er in granting
summary judgment in favor of Brass Eagle. The facts do not support any ather condusion.

722.  Clak offered no proof thet the paintbal gun usad in theincident failed to function asexpected and
offered no feasble design dternative which, to a reasonable probability, would have prevented what
heppened to him. In fact, Clak'stestimony is detrimentd to hisdam. Clark tedtified that he was avare
thet there was protective eyewear avallablefor purchase a Wa-Mart, but he chose not to do so. Hewas
anative patidpant in shooting paintbalsa other vehides. Theevening of theincident at issue here Clark
and hisfriendsin his car carried their paintbal gunswith them for thet purpose.

123. Clak tedified that his parents were avare that he had purchased a paintbdl gun and engaged in
shoating paintbals & other friends cars. Clark appreciated that there was adanger in shooting & people
evidenced by hissatement thet it was" common sensg’ not to shoot anyonein thefacewith apaintdl gun.
Clark sad thet he guessad it was "common sense' to nat shoot anyone in the eye. No one playing the
"gamé' wore protective masks or eyewed.

24. Ricostegimony further supportsthetrid court'sdecison to grant summary judgment asto Brass

Eagle WhileRico used afriend's paintball gun to shoot Clark, Rico'sded had bought aBrass Eagle Tdon
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paintbal gun for him the day of theindident. Rico chosenot to reed any of thewarnings or indructionson
the sde of the gun, inthemanud or on the package. Rico wasfamiliar with the paintball gun, having used
other identica paintbal gunsinthepad. Rico Sated thet "paint bal wars' were played by severd people
by riding around shooting paintballs a each others parked or moving cars

125. Ricotedifiedthat heknew it was dangerousto shoot someoneintheeyewith apantbal gun. Rico
acknowledged thet he knew protective masks were avalable Rico dso did not use any protective
eyewear. Rico dated that heknew the purpose of the protective mask wasto protect theeyesand theface
from paintballs

26. The mogt crudd testimony occurred when Rico dated the pantbdl gun he was usng never
mafunctioned. According to Rico, the paintbal gun functioned properly. Rico tedtified that his mom
discarded the paintball gun he usad. Rico's mother dso threw away the paintbal gun which his dad hed
recently purchased for him.  The pantbal gun in question was never examined by an expat. After
summary judgment was granted to Brass Eagle, the lavait againg co-defendant Rico was dismissed by
consent between the parties.

27. Thetrid court rdied heavily upon the testimony of Clark and Rico in meking its decison. Based
on their depogtion tesimony, the trid court determined thet the Brass Eagle paintbdl gun did not
mafundtionand operated totheir expectations. Thetrid court found that Clark did not present any credible
evidence that any genuineissues of materid fact existed and, accordingly, granted summeary judgment in
favor of Brass Eagle dismissng the case with prgudice

128. Based onthisrecord, thetrid court did not e in granting summeary judgment to Brass Eagle

CONCLUSON
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129. For these reasons, we affirm the judgment of the Circuit Court of Coahoma County granting
summary judgment to Brass Eagle, Inc.
130. AFFIRMED.

PITTMAN,CJ.,.SMITHANDWALLER,P.JJ.,COBB,CARL SON,GRAVESAND
DICKINSON, JJ., CONCUR. DIAZ , J., NOT PARTICIPATING.
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